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Our Vision, Mission and Values 

Vision 

The City of Stirling will be a place where people choose to live, work, visit and invest. We will 

have safe and thriving neighbourhoods with a range of housing, employment and 

recreational opportunities. We will engage with our diverse community to help shape our 

future into the City of Stirling – City of Choice. 

 

Mission 

To serve the City’s diverse community through delivering efficient, responsive and 

sustainable services 

 

Values 

The City of Stirling’s core values are:- 

 Integrity 

 Community Participation 

 Accountability 

 Respect 

 Environment 

 Diversity 

 

Disclaimer 

Members of the public should note that in any discussion regarding any planning or other 

application that any statement or intimation of approval made by any member or officer of 

the City during the course of any meeting is not intended to be and is not to be taken as 

notice of approval from the City. No action should be taken on any item discussed at a 

Council meeting prior to written advice on the resolution of the Council being received.  

Any plans or documents contained in this document may be subject to copyright law 

provisions (Copyright Act 1998, as amended) and the express permission of the copyright 

owner(s) should be sought prior to the reproduction. 
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17. NEW BUSINESS OF AN URGENT NATURE 

 

17.1 LOT 2, HOUSE NUMBER 173A, SIXTH AVENUE, INGLEWOOD  - 
SINGLE HOUSE - STATE ADMINISTRATIVE TRIBUNAL REQUEST 
FOR RECONSIDERATION UNDER SECTION 31 OF THE STATE 
ADMINISTRATIVE TRIBUNAL ACT   

 

Report Information 

Location: Lot 2, House Number 173A, Sixth Avenue, Inglewood 

Applicant: BGC Residential Pty Ltd 

DA Reference: DA18/0727 

Reporting Officer: Manager Development Services 

Business Unit:  Development Services 

Ward: Inglewood 

Suburb: Inglewood 

 

Authority/Discretion 

Definition 

☐ Advocacy when Council advocates on its own behalf or on behalf of its community 
to another level of government/body/agency. 

☐ Executive the substantial direction setting and oversight role of the Council. e.g. 
adopting plans and reports, accepting tenders, directing operations, 
setting and amending budgets. 

☐ Legislative includes adopting local laws, town planning schemes and policies. It is 
also when Council reviews decisions made by Officers. 

☒ Quasi-Judicial when Council determines an application/matter that directly affects a 
person’s right and interests. The judicial character arises from the 
obligation to abide by the principles of natural justice. Examples of 
Quasi-Judicial authority include town planning applications, building 
licences, applications for other permits/licences (e.g. under Health Act, 
Dog Act or Local Laws) and other decisions that may be appealable to 
the State Administrative Tribunal. 

☐ Information 
Purposes 

includes items provided to Council for information purposes only, that do 
not require a decision of Council (i.e. - for 'noting'). 

 

 

Recommendation 

That pursuant to the Orders made by the State Administrative Tribunal in accordance 
with Section 31 of the State Administrative Tribunal Act 2004 (WA), that Council 
REAFFIRMS the approval granted by the City on 21 December 2018  for a Single 
House at Lot 2, House Number 173A, Sixth Avenue, Inglewood. 
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Report Purpose 

To consider a State Administrative Tribunal (SAT) request for reconsideration under Section 
31 of the SAT Act for a Single House at Lot 2, House Number 173A, Sixth Avenue, 
Inglewood. 
 
This report is being referred to Council as a late item as result of a resolution of the Planning 
and Development Committee held on 19 February 2019, which recommended:- 
 

“That a report relating to a State Administrative Tribunal Section 31 Reconsideration 
Invitation for a Development Application for a Single House at 173A Sixth Avenue, 
Inglewood be CONSIDERED as a Late Item under ‘Item 17 - New Business of an 
Urgent Nature’ at the Council meeting to be held 26 February 2019”.   

 
In reconsidering the proposal, Council may:- 
 

a. Affirm the original decision;  

b. Vary the original decision; or  

c. Set aside the decision and substitute a new decision.  

Relevant Documents 

Attachments 

Attachment 1 - Plans ⇩   

Attachment 2 - Policy and Leglislative Requirements ⇩   

Attachment 3 - Applicant's Justification dated 31 January 2019 ⇩   

Attachment 4 - General Development Advice ⇩   

Attachment 5 - Photographs of the Site ⇩   

Available for viewing at meeting 

Nil  
 
 

Description of Development 
 

Site Area: 374m2 

Nearest Cross Street: Clifton Crescent 
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Location Plan 
 

 

Aerial Photograph 
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Background 

A Development Application (DA18/0727 refers) for a Single House on the subject site was 
submitted to the City on 18 May 2018. The application sought to construct a Single House 
on a lot that was granted conditional subdivisional approval by the West Australian Planning 
Commission (WAPC) on 29 July 2016 (ST4325 refers). 
 
Further background regarding the subdivision approval, general development advice, 
development application and State Administrative Tribunal processes relating to the subject 
site is outlined below. 
 
Subdivision Approval 
 
Subdivision approval was granted by the WAPC for a two lot survey strata subdivision on 29 
July 2016. The approval was granted against the City’s referral advice which recommended 
refusal of the application due to the proposal seeking sole vehicular access from a Category 
4 Right of Way (ROW) and was contrary to the City’s Local Planning Policy 6.5 – 
Development Abutting Rights of Ways.  
 
The City recommended that should the WAPC support the application, a specific condition 
be imposed on the approval to upgrade the laneway to Clifton Crescent as required under 
LPP6.5. The City recommended:- 
 

“If the WAPC supports the proposal, then pursuant to Clause 7.4.5 of LPP 6.5, T15 is 
required to be modified and imposed to require full pavement to Clifton Crescent 
(excepting any already paved portion abutting HN180A Central Avenue – this portion 
was paved under a different iteration of LPS3 where the ROW formerly was 
categorised as Category 3)”. 

 
The WAPC did not impose the City’s recommended condition and imposed their model 
condition for upgrading ROWs condition (T15) which required:- 
 

“1. The portion of the right-of-way abutting the south west rear boundary of the 
subject land being sealed, drained and paved to its full width and the remaining 
portion of the right of way from the rear boundary to the existing nearest 
constructed road being made trafficable”.   

 
The WAPC has previously imposed the City’s specific ROW condition when requested in 
similar circumstances, and it is considered by the City that an error was made on this 
occasion by the WAPC not to impose the modified condition in accordance with the City’s 
LPP 6.5. Notwithstanding the WAPC’s failure to apply the powers of the Scheme, the City 
has the ability to impose this condition through a development approval, in accordance with 
Local Planning Policy 6.5 - Development Abutting Rights of Ways. 
 
A request for clearance of conditions relating to the subdivision approval was lodged with the 
City on 25 June 2018. The City conducted a site visit and confirmed that works had been 
carried out to seal, drain and pave the ROW adjacent to the subject lot and that the 
remaining portion of the right of way from the rear boundary to the existing nearest 
constructed road (Clifton Crescent) had been made trafficable. 
 
The City subsequently wrote to the WAPC advising that the relevant conditions of the 
WAPC’s approval had been complied with.   
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General Development Advice 
 
The City received a request for general development advice from the prospective landowner 
on 15 March 2018 (Attachment 4 refers) who sought information relating to the upgrading 
and naming of the ROW. The advice request stated:- 
 

“I am currently in the process of purchasing a block at 173A Sixth Avenue, Inglewood. 
We are currently awaiting titles. 

 
I have a question and I have read the ROW information on your website although I’m 
still a little confused. 

 
I understand that the ROW behind my new home is a Category 4 street. I understand 
this means there are no plans to lay bitumen, drainage and lighting or to name the 
lane. I also understand that we can choose to bitumen and drain but this is not 
mandatory (although we will definitely make this happen).  

 
Are you able to let me know how the decisions were/are made on which lanes receive 
this treatment and get named? Obviously given we plan to live there for a long time I’d 
like to know if there is any chance to have it named for the ease of locating our home 
for visitors; and the physical changes for visual appearance”.  

 
The City provided a response to the landowner on 20 March 2018 confirming the applicant 
would be required to pay for the upgrading of the ROW, should they seek development 
approval which requires the ROW for access.  
 
The City’s response stated:- 
 

“Thank you for your email enquiry concerning the ROW abutting 173A Sixth Ave, 
Inglewood. 
 
I confirm that the subject ROW is designated Category 4. Subdivisions and 
developments abutting ROWs are assessed in accordance with the provisions of the 
City’s Local Planning Policy No. 6.5 ‘Development Abutting Rights of Ways’. I attach 
for your information a copy of the policy and note in particular the provisions contained 
in Section 6 (General Provisions) and Section 7.4 (Category 4 & 5). The policy is 
currently being modified and is available for public comment until Tuesday 27/3/2018. 
A copy of the draft revised policy can be viewed on the City’s website at this Link.  

 
In accordance with the City’s policy, developments which have been permitted to 
orient to a Category 4 ROW for primary access will be required to construct the 
unmade ROW from and including the section abutting the development site to the 
nearest public street to the City’s satisfaction at the applicant’s costs. The reason 
being that the use of Category 4 ROWs is not generally supported by the City and 
these will not be constructed and lit under the City’s ROWs Management Strategy as 
they have been assessed as having minimal strategic benefit to the community from 
town planning and traffic management points of view.  
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As the City does not encourage the use of this ROW for primary access to infill 
developments, the City does not plan to dedicate the ROW into a public street or name 
it. The City’s Rights of Way Management Strategy (see copy Here) was adopted by 
Council on 10 November 2009 for implementation. The Strategy identified 5 distinct 
categories of ROWs, to which a ROW is allocated based on its characteristics and 
strategic benefit that the reflect the category definition. An explanation of the category 
definition can be seen in Section 5 of the attached Local Planning Policy No. 6.5. 

 
Prior to April 2013, the subject ROW was designated a Category 3 ROW and was 
proposed for inclusion into the ROW upgrade program and development contribution 
area. Following a petition in 2010 from some of the abutting landowners to  
re-categorise the ROW from Category 3 to Category 4 and exclude this ROW from the 
upgrade program, the City carried out formal consultation with all the abutting 
landowners in 2013 to gauge their views. The outcome of the consultation showed that 
the vast majority of the landowners supported the re-categorisation (only 2 objections 
were received). Accordingly, on 23 April 2013 Council resolved to change its 
designation to Category 4 and exclude it from the ROW upgrade program. Therefore, 
owners wishing to develop their properties using the ROW for primary access should 
acknowledge that the level and standard of amenity in the laneway is unlikely to reflect 
other laneways in the area which have been categorised for use by adjacent 
developments (Categories 1, 2 and 3 ROWs) and have been included in the upgrade 
program and development contribution area being implemented by the City. 

 
Please note that the development at 180A Central Avenue which is oriented to the 
ROW for access and is located diagonally opposite 173A Sixth Ave was created as a 
result of subdivision undertaken in 2010 prior to the re-categorisation of the ROW”. 
 

Please refer to Attachment 4 for full correspondence between the City and landowner. 
 
Development Application  
 
A development application for a Single House was formally lodged with the City on 18 May 
2018; the application was subject to two requests for further information and a meeting with 
the applicant held on 22 August 2018. The City received amended plans from the applicant 
on 9 October 2018 and the application was approved, with conditions, on 5 November 2018.  
 
The City imposed a number of conditions to ensure the development complied with the City’s 
Local Planning Framework, including Condition 10, which required:- 
 

“10. The owner of HN 173A Sixth Avenue, Inglewood must seal, drain and kerb the 
right of way abutting the subject land for its full width to the engineering 
standards stipulated by the City, and the remaining portion of the right of way 
from and including the portion adjacent to the development site all through to 
Clifton Crescent. The works required by this condition must be completed prior 
to the development the subject of this approval being first used or occupied. 
Prior to commencement of development, the owner must pay to the City a 
performance bond for the right of way works and enter into a standard form 
agreement with the City with respect to the use of the performance bond (see 
Note 16 and 17)”. 
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Note 16: In relation to Condition 10 the extent of works required in the right of way 
shall be in accordance with the requirements of the City of Stirling’s 
Construction of Rights of Way information sheet. The plans are to be 
submitted to the Approvals Business Unit for approval prior to 
commencement of development. A Bonding Agreement - Right of Way 
Construction is attached and is to be signed and submitted to the City 
together with the payment of the performance bond. 

 
Note 17: In relation to Condition 10 the current estimated cost of a performance 

bond for ROW works is $32,785.00 (being 46.97m x $698plm). Please note 
that this figure is subject to change and will need to be confirmed with the 
City prior to payment. 

 
State Administrative Tribunal  
 
The applicant sought a review of the City’s determination at SAT on 4 December 2018 and 
sought a review of conditions 1, 2 and 10. The City’s officers attended a directions hearing 
and mediation prior to SAT inviting the City to reconsider its determination under a Section 
31 reconsideration before 4 January 2019.  
 
The City received correspondence from the applicant on 14 December 2018 setting out the 
matters for which reconsideration was sought, as follows:- 
 

 Conditions 1 and 2 – reference to annotations be deleted and the schedule of 
materials updated to reflect the agreed upon finishes at mediation. 

 Condition 10 - enable the applicant to either pay the City a performance bond or 
provide a bank guarantee, security bond or equivalent for the Right of Way works 
prior to the commencement of the development. 

 
The City assessed the applicant’s reconsideration requests and issued a further 
development approval on 21 December 2018, which contained the following conditions:- 
 

1. The development is to comply in all respects with the attached approved plans, 
as dated, marked and stamped, together with any requirements and 
annotations detailed thereon by the City. The plans approved as part of this 
application form part of the planning approval issued. 

 
2. The colours, materials and finishes of the development shall be in accordance 

with the approved schedule of finishes which forms part of this approval. 

 
3. Crossover/s shall be designed and constructed in accordance with the City's 

Local Planning Policy 6.7 - Parking and Access. Crossovers are to be installed 
prior to occupancy or use of the development. 

 
4. All driveways, parking and manoeuvring areas shall be constructed of brick 

paving, drained and maintained in accordance with the City's Local Planning 
Policy 6.7 - Parking and Access prior to the occupation of the development. 
Alternative finishes such as concrete or bitumen are acceptable if it has a 
decorative finish to the satisfaction of the City. 
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5. No walls, letterboxes, fences or other structures above 0.75 metres in height to 
be constructed within 1.5 metres of where: 

 
a) vehicular access points adjoin the site, or 

b) driveway meets a public street, or 

c) two streets intersect, or 

d) driveway meets a right of way, or 

unless further approval of Council is obtained. 
 

6. All landscaped areas are to be planted, reticulated and mulched in accordance 
with the approved plan prior to occupation of the development and maintained 
in accordance with the City of Stirling’s Policy 6.6 - Landscaping. 

 
7. Prior to occupation of the development, the external finish of the boundary 

wall/s shall be to the same standard as the rest of the development, to the 
satisfaction of the City. 

 
8. Stormwater from all roofed and paved areas shall be collected and contained on 

site. Stormwater must not affect or be allowed to flow onto or into any other 
property or road reserve. 

 
9. Prior to occupation of the development, one (1) advanced tree must be planted 

on site in the area indicated on the approved plan and be thereafter maintained. 
The tree must be provided with a minimum nine (9) square metres of soil space 
and a minimum dimension of two (2) metres at ground level free of intrusions 
(see Note 15). 

 
10. The owner of HN 173A Sixth Avenue, Inglewood must seal, drain and kerb the 

right of way abutting the subject land for its full width to the engineering 
standards stipulated by the City, and the remaining portion of the right of way 
from and including the portion adjacent to the development site all through to 
Clifton Crescent. The works required by this condition must be completed prior 
to the development of the subject of this approval being first used or occupied. 
Prior to commencement of development, the owner must either pay to the City a 
performance bond or provide a bank guarantee for the right of way works and 
enter into a standard form agreement with the City with respect to the use of the 
performance bond or bank guarantee (see Note 16 and 17). 

 
The City attended a further directions hearing on 25 January 2019 where the applicant 
requested a further Section 31 reconsideration regarding matters that had not been 
previously raised, seeking the removal of Condition 10. 
 
Following agreement between the applicant, the City and SAT, new orders where issued that 
required:- 
 

1. By 1 February 2019 the applicant must file with the Tribunal and give to the 
respondent its amended application. 

 
2. Pursuant to s 31(1) of the State Administrative Tribunal Act 2004 (WA) the 

respondent is invited to reconsider its decision at its meeting on 26 March 2019 
subject to the respondent's Council calling for the matter to be determined by 8 
February 2019. 
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3. The proceeding is adjourned to a further directions hearing at 9.30 am on 5 April 
2019 at 565 Hay Street, Perth, Western Australia in order to await the 
reconsideration. 

 
The applicant submitted further information to the City on 31 January 2019 setting out the 
matters for which reconsideration was sought, and which are as follows:- 
 

 Conditions 1 and 2 – reference to annotations be deleted and the schedule of 
materials updated.  

 Condition 10 – Deletion of Condition 10 removing the responsibility for the 
applicant to pay for upgrading the ROW. 

 
This report is being referred to Council as a late item as result of a resolution of the Planning 
and Development Committee held on 19 February 2019, which recommended:- 
 

“That a report relating to a State Administrative Tribunal Section 31 Reconsideration 
Invitation for a Development Application for a Single House at 173A Sixth Avenue, 
Inglewood be CONSIDERED as a Late Item under ‘Item 17 - New Business of an 
Urgent Nature’ at the Council meeting to be held 26 February 2019”.   

 
Following the recommendation of the Committee, City officers contacted SAT to seek an 
amendment to the current orders which required reconsideration of the matter at the 
Ordinary Meeting of Council to be held 26 March 2019. 
 

Principal Statutory Provisions 

Use Table 

Zoning 

MRS Urban 

LPS3 Residential R30 

Special Control Area – Heritage Protection Area 
Use 

Class Single House 

Type P – Permitted 

 

Assessment 

An assessment of the proposal which requires Council to exercise discretion is contained 
within Attachment 2. 
 

Consultation/Communication Implications 

The proposal was not required to be advertised in accordance with the Planning 
Consultation Procedure. 
 

Applicant’s Justification 

Please refer to Attachment 3. 
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Comment 

This report is required to reconsider Conditions 1, 2 and 10 of the City’s determination 
provided under the initial Section 31 reconsideration on 21 December 2018. 
 
The City considers that Conditions 1 and 2 have previously been resolved with the applicant 
through the mediation process, and are considered acceptable and meet the requirements of 
the City’s Local Planning Policy 3.1 – Character Retention Guidelines Mount Lawley, Menora 
and Inglewood.  
 
The purpose of this report is for Council to reconsider Condition 10 of the City’s approval 
dated 21 December 2018 which states:- 
 

10. The owner of HN 173A Sixth Avenue, Inglewood must seal, drain and kerb the 
right of way abutting the subject land for its full width to the engineering 
standards stipulated by the City, and the remaining portion of the right of way 
from and including the portion adjacent to the development site all through to 
Clifton Crescent. The works required by this condition must be completed prior to 
the development of the subject of this approval being first used or occupied. Prior 
to commencement of development, the owner must either pay to the City a 
performance bond or provide a bank guarantee for the right of way works and 
enter into a standard form agreement with the City with respect to the use of the 
performance bond or bank guarantee (see Note 16 and 17). 

 
Note 16: In relation to Condition 10 the extent of works required in the right of 

way shall be in accordance with the requirements of the City of 
Stirling’s Construction of Rights of Way information sheet. The plans 
are to be submitted to the Approvals Business Unit for approval prior 
to commencement of development. A Bonding Agreement - Right of 
Way Construction is attached and is to be signed and submitted to 
the City together with the payment of the performance bond or bank 
guarantee. 

 
Note 17: In relation to Condition 10 the current estimated cost of a 

performance bond or bank guarantee for ROW works is $19,140. 
Please note that this figure is subject to change and will need to 
confirmed with the City prior to payment. 

 
The applicant’s request for reconsideration stipulates that Condition 10 imposed by the City 
is not valid and should be deleted. The applicant argues that the condition is not valid as a 
similar condition was imposed by the WAPC and that it does not reasonably relate to the 
development applied for. 
 
The City does not support the applicant’s view in relation to the deletion of Condition 10 for 
the following reasons:- 
 

 The ROW upgrading is required under the City’s Planning Framework; 

 The City has the ability to impose a ROW upgrading condition at development 
application/approval stage; and 

 The condition is required to ensure the Category 4 laneway is trafficable to the 
applicant’s benefit.  
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ROW Strategy and Policy Background 
 
The City’s Rights of Way Management Strategy was adopted by Council on 10 November 
2009 to provide a framework for the management of privately owned Rights of Way and 
those dedicated public laneways that were previously private rights of way within the City of 
Stirling. 
 
Under the Strategy, these rights of way and dedicated laneways (herein referred to as 
‘ROWs’) were categorised into five categories based on their characteristics and strategic 
benefits to the wider community. ROWs identified as Category 1, 2 and 3 which have not 
been fully sealed, drained and provided with street lighting are included in the Development 
Contribution Plan for Rights of Way Improvement Works in Local Planning Scheme No.3, 
where developments adjacent to these ROWs are liable to contribute financially towards the 
cost of upgrading the ROWs as part of the Rights of Way Upgrade Works Program being 
implemented by the City. 
 
ROWs designated as Category 4 and 5 are encouraged for closure and disposal where 
possible, and are not to be upgraded by the City. In accordance with Council’s directives set 
down in the Strategy, where closure and disposal of these ROWs cannot be achieved in the 
short to medium term, the City has been progressively acquiring these into Crown ownership 
to enable periodic maintenance to be carried out where necessary. ROW No. 28014 abutting 
House Number 173A, Sixth Avenue, Inglewood was acquired into the City’s ownership in 
2014. 
 
Council’s adopted management approach to Category 4 ROWs discourages the 
establishment of further vehicle access from the adjoining properties to these ROWs, 
particularly primary access. Nevertheless, where approval is given to use a Category 4 ROW 
for primary access, the Strategy states that the development would be required to seal and 
drain the ROW to the nearest public street to the City’s satisfaction at the owner’s cost (refer 
Clause C4.4 on Page 51-52 of the Strategy). 
 
The rationale for this approach is to ensure that an acceptable standard of access and 
amenity is provided to the dwelling in the long term given that these ROWs would not 
otherwise be upgraded by the City under the ROW Upgrade program.  
 
In addition, the impost of additional costs incurred by a developer to construct the ROW 
would otherwise be incurred in the way of providing a paved battle-axe driveway for the rear 
development to the original street and in some instances, demolishing/modifying the existing 
front dwelling to accommodate the battle-axe driveway.  
 
This requirement to provide additional access infrastructure beyond the development site 
also acts as added disincentive to use Category 4 as primary access to new developments. 
This strategy supports the objective to discourage use of Category 4 and 5 ROWs and to 
make sure developments that benefit directly from the use of a Category 4 or 5 ROW 
contribute to the provision of access infrastructure. 
 
ROW No. 28014 was classified as a Category 3 ROW at the time the Strategy was adopted 
by Council in 2009. The City soon after received a petition in 2010 signed by the owners 
representing over 50% of the lots abutting the ROW requesting Council to re-categorise the 
ROW from Category 3 to Category 4 so as to exclude the ROW from the ROW Upgrade 
Program and Development Contribution Area.  
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The request was refused by Council on 17 May 2011, however as a result of the advertising 
the proposed Development Contribution Plan (as Amendment No.5 to Local Planning 
Scheme No.3) in 2012, the City received a further petition from owners of abutting lots 
objecting to the proposal and requesting re-categorisation of the ROW to Category 4. The 
City carried out formal consultation with the abutting landowners on the proposal for ROW 
re-categorisation and on 23 April 2013, Council resolved to re-categorise the ROW to 
Category 4. 
 
Clause 7.4.5 of LPP 6.5 enforces the Strategy by requiring an owner of a development 
approved with sole vehicular access via a Category 4 and 5 ROW to construct the remainder 
of the ROW beyond the development site to the nearest public street. This requirement was 
first introduced into Local Planning Policy No. 6.5 on 21 May 2013.  
 
The provisions of Clause 7.4.5 supports the objectives of discouraging new developments 
from using a Category 4 and 5 ROW for primary vehicle access and aligns with Council’s 
Strategy position to not upgrade or dedicate Category 4 and 5 ROWs (as part of the ROW 
Upgrade program) to ensure that new developments using such ROWs for access are 
responsible for providing the necessary access infrastructure in doing so. 
 
Upgrading of Rights of Way 
 
The requirements for upgrading of the City’s Rights of Way are contained within Schedule 
11A – Development Contribution Plan for Rights of Way Improvement Works of LPS3 and 
also through Local Planning Policy 6.5 – Development Abutting Rights of Way. 
 
The City’s planning framework requires landowners to pay the cost of upgrading a ROW 
when land is being developed and landowners take advantage of subdivision or 
development potential with dwellings accessing a ROW as their sole vehicular access as in 
this case. 
 
The nexus to impose a condition for Upgrading a ROW under a development application is 
contained under Clause 3 of Local Planning Policy 6.5 which states:- 
 

“This Policy applies to all developments and subdivisions abutting a ROW, a Crown 
Reserve for ROW purposes or a dedicated road which was originally created as a 
ROW. Reference to ROW hereinafter includes ROW, a Crown Reserve for ROW 
purposes and dedicated laneways that were formerly ROW”. 

 
The need for the development requirement to upgrade ROWs to be sealed and paved is to 
ensure there is an appropriate standard of roadway providing vehicle access to the site. This 
does not just apply to the portion of ROW abutting the site but extends to the nearest 
constructed road. It is not appropriate to provide Single House lots in the metropolitan area 
with unsealed vehicular access to the dwelling. 
 
Clause 7.4.5 of LPP 6.5 relating to Category 4 & 5 ROW’s requires: 
 

“Where primary access has been permitted, the applicant is required to seal and drain 
that section of the ROW from the property to the nearest public street, to the 
satisfaction of the City”. 

 
The imposition of a condition requiring upgrading of the ROW is applicable at both the 
subdivision and development application stage to ensure ROWs which are used for sole 
vehicular access provide for safe and legible access along unconstructed Rights of Way and 
to provide an overall benefit to the community.  
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The Scheme and LPP 6.5 provides a clear nexus for the City to seek cost contributions from 
applicants to achieve an appropriate standard of vehicular access to the dwelling by 
upgrading of the City’s laneways in line with the Council endorsed Rights of Way Strategy 
and requirements contained within Local Planning Scheme No.3 and Local Planning Policy 
6.5.   
 
The City has consistently recommended conditions requiring the upgrading of laneways in 
line with Council’s direction to upgrade the City’s laneways to the benefit of applicants and 
the community be applied to subdivision applications.  
 
The City’s policy requirements relating to the upgrading of the ROW behind 173 Sixth 
Avenue was provided to the applicant via email on 20 March 2018 prior to the lodgement of 
their development application and clearly outlined their responsibility to upgrade the laneway 
as part of any development approval granted by the City (Attachment 3 refers).  
 
The City has been consistent in applying a condition requiring ROW contributions and since 
the commencement of the Development Contribution Plan for Rights of Way Improvement 
Works on 15 December 2015, the City has collected just over $1 million in construction cost 
contributions (excluding the value of ROW works carried out by owners) and about $680,000 
in lighting cost contribution from owners within the development contribution area. 
 
It is considered fair and reasonable to require an applicant to pay a contribution to upgrade 
the ROW in line with the requirements of LPP6.5 as the proposed development will have its 
sole vehicular access from the ROW, as the ROW will not be upgraded by the City. The City 
recommended that this condition be imposed as part of the subdivision approval, however 
this recommendation was not imposed by the WAPC, the decision maker of the application, 
which appears to be an omission on their part. 
 
The City’s planning framework enables the City to seek upgrading contributions from 
applicants who utilise a ROW as part of their development application in addition to any 
conditions imposed by other decision makers.  
 
The City in this instance is seeking for the applicant to pay a ROW upgrading contribution 
(provided by the applicant’s engineers) to enable the existing ROW to be sealed to Clifton 
Crescent which is a total length of 30m as shown in red in Figure 1 below. 
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Figure 1 – 30m portion of laneway (shaded red) required to be upgraded in accordance with Local 
Planning Policy 6.5. 

 
The City recommends this condition to be applied by the WAPC if approving subdivision 
applications abutting Category 4 and Category 5 ROWs with the following applications 
having been subject to the same requirement:-   
 

 ST4127 – 78 Banksia Street Joondanna 

 SU4840 – 11 Latrobe Street, Yokine 

 ST4567 – 54 Second Avenue Mount Lawley 
 
The City has not previously been required to impose this condition on a development 
application relating to Single House applications along Category 4 and Category 5 ROWs, 
as development along these Rights of Way are generally prohibited due to these not being 
trafficable or the WAPC had approved subdivision requiring full construction of the ROW to 
the nearest street.  
 
In this instance the WAPC failed to impose the City’s requirements through the subdivision 
approval. Therefore the City has imposed the requirement as a condition of development 
approval.   
 
The applicant has the ability to recover a portion of the upgrading costs through Section 159 
of the Planning and Development Act (2005) should future subdivision and development 
occur on existing lots along the laneway which gain sole vehicular access from the ROW.   
 
Should Council resolve to delete the ROW upgrading condition, this is likely to result in an 
increase in developments utilising Category 4 and 5 ROWs for access, as the standard for 
ROWs to be sealed to an appropriate standard may be difficult to enforce. 
 

Constructed by 
previous landowner – 
required as condition of 
subdivision approval 

Previously constructed 
in 2010 
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Removal of this condition would likely require the City to upgrade the ROW to allow for safe 
and legible access. Given that Category 4 and 5 ROWs are not within the Development 
Contribution Area for Rights of Way Improvement Work, any capital infrastructure 
improvements to these laneways would have to be funded by the City from rates revenue 
unless the adjoining owners are prepared to fund the works directly. This is unlikely given 
adjoining owners petitioned for the ROW to be re-categorised to a Category 4 ROW so that it 
would not become a public street. The potential issues that could arise from Council funding 
ROW upgrade works outside of the gazetted Development Contribution Plan will be 
significant. 
 
In the case of ROW 28014 adjacent to 173A Sixth Avenue, if the whole of the ROW 
(excluding the current sealed sections) was to be constructed and lit by the City, the 
approximate costs would be $188,500 for construction and $64,500 for lighting installation, 
totalling $253,000 (current cost estimates). 
 
Further projections to upgrade the existing number of Category 4 and 5 ROWs in the 
Strategy, the current estimated cost of constructing and lighting all of these ROWs would be 
in the vicinity of $6,900,000. 
 
Should Council consider the removal of the Right of Way condition appropriate, this would 
undermine Council’s ability to enforce the payment of future cost contributions for 
developments utilising ROWs for primary vehicle access.  
 
Removal of the condition will set a precedent for management of Category 4 and Category 5 
ROWs as they fall into a state of disrepair and require upgrade.  
 

Policy and Legislative Implications 

Should Council resolve to affirm the original decision, the City may be required to defend the 
decision at a full hearing in the State Administrative Tribunal in accordance with Part 14 of 
the Planning and Development Act 2005. 
 
Should Council waive the requirement for the land owners to construct the balance of the 
ROW to Clifton Crescent, this decision would be inconsistent with the agreed direction in the 
Strategy and put in doubt the ability for Council to:- 
 

 Impose such a requirement for all future developments using a Category 4 or 5 
ROW for primary access as a precedent would have been set to waive such a 
requirement; 

 Enforce any such previous similar conditions issued if challenged by an owner; 
and 

 Defend any potential claim for compensation for costs incurred by an owner in 
complying with a previous similar condition given Council would have acted 
inconsistently with its Strategy and policy provisions. 

 
The waiving of this requirement is also inconsistent with Clause 7.4.5 of LPP6.5. If the 
condition is deleted it will erode the City’s ability to enforce this provision in the future and it 
will be subject to potential challenge and claim against previous development approvals 
where a similar condition was imposed.  
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The City current has 39 Category 4 ROWs (totalling approximately 4.84km) and 36 Category 
5 ROWs (totalling approximately 3.24km). The majority of these are predominantly unsealed. 
Even though in the majority of cases to date, the City had been successful in discouraging 
the establishment of new primary access via a Category 4 and 5 ROW, there is increased 
potential that once primary access has been permitted along a ROW, other proposals to 
orientate to such a ROW further compounding the costs to the City for their management.  
 
To date the City has imposed a similar requirement for a development/subdivision in a 
Category 5 ROW to construct the ROW beyond the development site to the nearest public 
street. The City is currently holding a Performance Bond to the value of the required works 
from this owner as security for compliance with the works. In the event Council decides not 
to enforce the requirement on this site, the City’s ability to enforce the condition on the 
earlier development could be challenged. 
 
Should Council support the deletion of Condition 10, Council may need to review its overall 
position in relation to the future of Category 4 and 5 ROWs in the Strategy, due to the 
precedent set by waiving the requirement on this occasion.   
 
If Council is of the opinion to change its strategic objective and as it no longer supports the 
requirement for a development with primary access to a Category 4 and 5 ROWs to 
construct the remainder of a ROW beyond the development site to the nearest public street 
altogether, and it is prepared to accept the resulting obligation to construct and maintain 
these additional ROWs, consideration should be given to amending the Strategy and Local 
Planning Policy No. 6.5 accordingly to reflect this stance. 
 

Financial Implications 

Should Council resolve to affirm the original decision, the City may be required to defend the 
decision at a full hearing in the State Administrative Tribunal. Should the matter proceed to a 
full hearing City Officers will represent the City at the full hearing.  
 

Strategic Implications 

Theme 1: Liveable City and Thriving Neighbourhoods 
 
Objective 1.3: Beautiful Streetscapes and open Spaces 

Sustainability Implications 

The following tables outline the applicable sustainability issues for this proposal:- 
 

ENVIRONMENTAL 

Issue Comment 

Nil. 

 

SOCIAL 

Issue Comment 

Amenity                                 Dwellings to be provided with safe and legible vehicular and 
pedestrian access. 
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ECONOMIC 

Issue Comment 

Job Creation                          Redevelopment provides a basis for employment during 
construction 

 
 

Conclusion 

The proposed development of a Single House at Lot 2, House Number 173A, Sixth Avenue, 
Inglewood is considered to satisfy the City’s Local Planning Framework. Condition 10 of the 
approval is considered to meet the adopted Planning Framework and is consistent with the 
principles of orderly and proper planning. This condition is necessary to ensure the 
development integrates with the immediate locality and the upgrades to the adjacent Right of 
Way ensure safe and legible access to the dwelling. It is recommended Council affirms the 
conditions of the original approval.  
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Policy and Legislative Implications 

The application has been assessed against the following policies and legislation:- 
1. Planning and Development (Local Planning Scheme) Regulations 2015; 
2. Local Planning Scheme No.3; 
3. Local Planning Scheme No.3, Schedule 11A  - Development Contribution Plan; 
4. State Planning Policy 3.1 – Residential Design Codes; 
5. Local Planning Policy 2.6 – Residential Building Height; and 
6. Local Planning Policy 3.1 – Character Protection Guidelines; 
7. Local Planning  Policy 6.5 – Development Abutting Rights of Ways 
8. Local Planning Policy 6.11 – Trees and Development Policy  
 
Planning and Development (Local Planning Scheme) Regulations 2015 

 Clause 67 Matters to be considered by Local Government – Planning and 
Development (Local Planning Scheme) Regulations 2015 

Local Planning Scheme No.3 

4.2.12 Residential Zone  
a. To provide for residential development at a range of densities with a variety of housing 

type and size, to meet the current and future needs of the community.  
b. To provide for a range of non-residential uses, which are compatible with and 

complementary to residential development. 
 
Local Planning Scheme No.3, Schedule 11A  - Development Contribution Plan 
 
The purpose of having Development Contribution Areas is to:  

a. Provide for the equitable sharing of the costs of Infrastructure and Administrative Costs 
between Owners; Scheme Text City of Stirling Local Planning Scheme No.3 Part 6B, 
Page 2 b) Ensure that Cost Contributions are reasonably required as a result of the 
subdivision and development of land in the Development Contribution Area; and  

b. Coordinate the timely provision of Infrastructure. 
 
State Planning Policy 3.1 – Residential Design Codes 

 The proposed additions have been assessed against the provisions of the 
Residential Design Codes (R-Codes).   

 
Local Planning Policy 2.6 – Residential Building Height 

 To ensure that the height of buildings are consistent with the desired scale in a given 
locality; and  

 To ensure that the height of a building does not overly impact on the streetscape or 
on neighbouring properties. 

 
Local Planning Policy 3.1 – Character Protection Guidelines 
The purpose of these Guidelines is to ensure that the heritage character of Mt Lawley, 
Menora and Inglewood is retained and protected, as well as being reflected in new 
development. 
 
The retention of the heritage buildings, gardens and streetscapes is important, as these are 
the features that give the area its special heritage character. Some buildings in the area are 
included on the State Register of Heritage Places, the City of Stirling's Heritage List and 
Municipal Inventory, but many more contribute to the character of the area. New buildings, 
where they occur, should be designed to fit into the existing streetscape, and be designed in 
a similar style, scale and proportions as the existing heritage buildings.  
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Given the above, the key objectives of these Guidelines are to: 

 Ensure the retention of buildings within the Heritage Protection Areas dating from the 
early 1900s to the 1950s where the architectural style of the building is generally intact; 

 Ensure that new buildings, alterations and additions to existing buildings, carports, 
garages and front fences are in keeping with the heritage character of the area, respects 
the scale and proportions of surrounding buildings, and are designed to fit into the 
existing streetscape; 

 Maintain and improve existing street trees, grass verges and front gardens;  

 Retain mature trees wherever possible; and 

  Provide a framework for the assessment of development applications in line with the 
above points. 

 
Local Planning  Policy 6.5 – Development Abutting Rights of Ways 

2.1.  To facilitate the improved management of Rights of Way (‘ROW’);  
2.2.  To promote better urban design by encouraging the use of ROW for vehicle 

access;  
2.3.  More efficient use of individual sites;  
2.4. Create unique streetscapes along the ROW through sympathetic building 

orientation and design;  
2.5.  Maintain existing streetscapes, by minimising the need for and impact of additional 

garages/carports and paved areas within the street setback area, and better 
allowing the retention of existing buildings and landscaping;  

2.6.  Support the objectives of the City’s Rights of Way Management Strategy; and  
2.7  To facilitate future widening of ROW. 

 
Local Planning Policy 6.11 – Trees and Development Policy  

a. To promote and facilitate development that enables existing significant trees to be 
retained;  

b. To minimise the removal of significant trees on zoned land as a consequence of 
development;  

c. To protect significant trees which are to be retained on zoned land and existing 
street trees during the demolition and construction phase of development;  

d. To ensure appropriate advanced trees are planted which are suited to their 
environment and location where significant trees have been removed or do not exist 
on zoned land;  

e. To ensure suitable advanced trees are planted on verges forming part of the road 
reserves abutting a development site where street trees have been removed;  

f. To protect and increase the long term viability of City trees on verges adjacent to 
development sites; and  

g. To preserve the existing streetscapes within the City.  
 
 
The variations proposed have been considered and determined through the initial Section 31 
reconsideration dated 21 December 2018.  
 
This subsequent Section 31 reconsideration relates only to the request to delete condition 
10. This condition requires the Category 4 right-of-way to be constructed from the subject 
site to Clifton Crescent. The applicant is required as part of the condition to provide to the 
City a performance bond or provide a bank guarantee for the right of way works for the 
amount of $19,140. This amount has been provided by the applicant who sought an external 
quote for the works. 
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